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BEFORE THE REHOBOTH BEACH PLANNING CO

REPLY MEMORANDUM OF LAW

SUBMITTED BY JAMES W. AND CAROL P. TELLOI

SEPTEMBER 23, 2016

INTRODUCTION

This matter is before the Planning Commission at the request of the applicant, Bay Mart/Beach
Walk for site plan review. The application for approval of plans for multiple individual houses
as well as townhouses, a pool area (and a pool house) plainly assumes that it is not subject to the
subdivision rules because of its announced plan for ownership in condominium form.
Essentially, it suggests that it need not comply with the zoning rules of the City of Rehoboth
because of that announced plan, a plan accompanied with no factual support.

It is in that context that the Planning Commission requested brie?ng on three questions closely
associated with the analysis necessary to rule on the applicant’s claims: 1. Do the subdivision
rules apply? 2. Is the Planning Commission bound by the prior decision of the City of Rehoboth
Board of Adjustment in reversing the Building Inspector’s decision to dismiss the application
because it violated a rule requiring only one house per lot on its development without a
subdivision process? And 3. If Beach Walk is not a subdivision subject to subdivision rules, must
the applicant comply with the zoning code, nevertheless?

The undersigned homeowners with property abutting the applicant’s project and a driveway next
to the intended grand entry way,2earlier submitted letters on some of these issues, dated August
8 and August 10, 2016 (Appendixes A and B), which we move be entered into the record of
proceedings. We have also submitted an opening Memorandum of Law on September 9, 2016 in
response to the call for this brie?ng ofthe three questions.

Applicant has submitted an opening brief on September 9, 2016 in which, among other things,
Applicant challenges the power of the Planning Commission to call for briefing and challenges
the standing of an abutting and aggrieved property owner to participate in these proceedings.

' This reply memorandum of law is submitted in our capacity as abutting property owners ofthe Bay Mart property
on both the north and west sides of our property located at 38165 Terrace Road, the driveway ofwhich is proposed
to be blocked by a concrete curb extending onto the public portion of Terrace Road as an entrance to the proposed
Beach Walk.
2 It should be noted that the “grand entrance” on Terrace Road appears to be shown on the Beach Walk site plan as
a concrete curb that extends across thefullwidth of our driveway (which is clearly shown in the drawings). The
“one way” sign that is currently at the corner of our property and the Bay Mart lot is to be moved in front ofour
driveway. This plan was approved byDelDot, which demonstrates a lack of attention to what the drawings show.
This one item is indicative ofthe sloppy and inadequate review given the Beach Walk plans by the various
departments ofthe State of Delaware. Although we believe that the Planning Commission should reject the Beach
Walk application in its present form for the reasons stated in our September 9 and this Memorandum of Law, such
issues as the blocking concrete curb need to be addressed so that this obviously aggressive and damaging
encroachment on a public right of way that blocks a driveway is not permitted under any plan that might be
submitted by the Applicant.
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In our reply brief below, we show that the putative immunity of a condominium from zoning
regulation and the public interest standards of Rehoboth regulations is unsupported by the law
and is without valid precedent under the law as it stands today.

We also show that each and every other supposed banier to the normal regulation of a
subdivision of Beach Mart is totally unsupported.

Speci?cally, we believe that the conclusions provided in the letter submitted by the
Applicant’s attorney are

Legally incorrect, without support, and misleading;
Based (surprising) upon citation to prior Delaware law that is not applicable to
the Beach Walk proposal;
Take shortcuts in reasoning to mislead and provide favorable conclusions where
such conclusions are not warranted or supported;
Provides numerous false statements;
Provide sweeping conclusions without well-reasoned analysis or discussion and
supporting citations;
Cites to a factually distinguishable and legislatively overruled case;
Juxtaposes a quotation concerning a case involving the conversion of an
apartment building to the condominium form of ownership to follow the
discussion of a case to imply that the court in the second
case held that subdivision laws do not apply to a condominium generally;
Demonstrates a lack of understanding of what a condominium is under Delaware
law; and
the letter should be given in determining whether the City subdivision
law applies to the Beach Walk application.

1. Moreover, at page 4, the Applicant’s attorney states

3 See the last paragraph on page 2

OIIFSTION 1: DO THE CITY OF REHOBOTH SUBD ION PROVISION
Y TO THE BEACH WALK APPLICATION?

I. Letter from Applicant’s Attorney. We do not agree with the analysis and
conclusions proffered by Applicant’s attorney in the September 9, 2016 letter to Chair
Mellen concerning this question for the reasons discussed below.

A. Claim that “a condominium is a single parcel owned by multiple owners3

[t]he Beach Walk Plan does not propose any subdivision
of the land or creation of a new parcel on which the proposed
development will be constructed. Rather the real property will



remain in its current configuration. and future unit owners will
hold anownership interest statutorily rec0gm'zed as a unit within
the development and an undivided ownership interest in the common
elements ofthe land.

4. The statement above from the September 9, 2016 letter from the Applicant’s attorney
is explicitly contradicted by the Beach Walk plans under the heading “Site Breakdown,” where
the site plan shows the Bay Mart property to be divided into three separate parts: the single
family detached houses (to be separated ?‘om the residential condominium/townhouses by a six-
foot concrete wall; the residential condominium/townhouses; and the specialty retail center. See
Appendix C for the detail of the Site Breakdown from the Beach Walk site plan.

5. The result is that the Applicant argues whatever is seemingly convenient for the
purpose at hand.

1. In the first paragraph of page 3, the Applicant’s attorney claims that “reference should
be made to that portion of the City’s Code which relates to condominium conversions” and cites
§129—3.

2. As explained in our September 9, 2016 Memorandum of Law, a single parcel cannot
be a “condominium” as that term is de?ned under §8l-l03(l2) of Title 25 of the Delaware Code
(the 2009 Delaware Uniform Common Interest Ownership Act (“UCIOA”)). Under that
definition, the term “Condominium” means a common interest community in which portions of
the real estate are designated for separate ownership and the remainder of the real estate is
designated for common ownership solely by the owners of those portions. A common interest
community is not a condominium unless the undivided interests in the common elements are
vested in the unit owners. (Emphasis added.)

3. The language quoted above from the Applicant’s September 9 letter demonstrates a
complete lack of understanding of the legal concept of a condominium under the Delaware
UCIOA and, contrary to the express provisions of the Delaware UCIOA as set forth and
explained in paragraph 2 above, a condominium carmot be a “single parcel.”

B. The City of Rehoboth Code Chapter 129 does n_0t apply to the Beach Walk
application. Furthermore, Chapter 129 does not recognize that “condominiums are not
subdivisions.”

2. Chapter 129 of the City of the Rehoboth Code applies only to the conversion of
apartment buildings to condominiums. Therefore, Chapter 129 and any section of

Chapter 129, such as §l29—3, has ?application to the Beach Walk application.

3. Contrary to the statement in line 2 on page 3, Chapter 129 does not provide that
“condominiums are not subdivisions.” That statement is simply a mischaracterization. The
purpose of Chapter 129 is to “establish minimum standards applicable to conversion of







speci?c N expressly

2. The suggestion that old, single building condominiums are precedent for an array of
over sixty, individual single family houses ignores the amendments to the City Code8that were
enacted for the specific purpose of preventing such density as is proposed in the Beach Walk
application.

'7
3. The Applicant’s attorney further claims that “the Code provisions do not apply to the

proposed condominium based on the clear legislative intent of the City’s subdivision
Ordinance.” This statement provides no citation or quotation of any extant legislative history. It
is simply an unsupported claim that has no basis in fact. In fact, as noted above, the statement is
contrary to the Delaware UCIOA, quoted above in paragraph C.3 above. which emphatically
provides that the zoning and subdivision laws of localities within Delaware do apply to the
condominium form of ownership.

4. Furthermore, this claim is contrary to the changes in the City’s zoning law in 2005,
which expressly were aimed at decreasing density of residential uses on commercially—zoned
land. As we noted in our September 9, 2016 Memorandum of Law, a contemporaneous Cape
Gazette article9provides background as to the reason for the amendment to require a minimum
lot size of at least 5000 square feet. According to the article, the amendment decreases the size
and density permitted on commercially zoned land so that the requirements that apply to
commercially-zoned land is the same as apply to residentially-zoned land.

5. Since the July 1, 2005 effective date of Ordinance No. 0505-01, amended City Code
§270-23 requires each single family detached dwelling unit in a commercial district to be on a
minimum lot of at least a lot of 5000—square-feetfeet.

6. As of that date, no further “condominiums” have been built in the City of Rehoboth

7. Beach Walk is an attempted perversion of the law of the City of Rehoboth and
demonstrates a profound disregard for the City of Rehoboth zoning and subdivision laws, as
well as the laws of the State of Delaware.

F. The Gerber case discussed by the Applicant on pages 4-5 that Applicant claims
supports the proposition that subdivision laws do not apply to condominium forms of
ownership is not persuasive authority. However, Gerber was legislatively overruled by the
enactment of legislation similar to §81-106(c) that provides the UCIOA does not invalidate
local zoning and subdivision laws. Additionally, Gerber is factually distinguishable.

1. In Gerber v. Town of Clarkstowmmthe court held that a condominium is not a
subdivision based upon a ew York statutory provision that provided that the
subdivision provisions do not apply to a condominium. The language of the provision is as
follows: “Article nine-a of the real property law (dealing with subdivided land) shall not apply
to the property or any unit.”

3 See the amendments made to §270-23 by Ord. No. 0505-01 and to §§270-4, 21 and 44 by Ord. No. 0715-01
°“Viewpoints Differ on Regulating Rehoboth Growth,” Cape Gazette, Friday Sept. 2-Sept 5, 2005, pp. 18-19.
'°78 Misc. 2d 221 (SCt. Rockland Cty, 1974).
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2. That provision is in contrast to §81-l06(c) of Title 25 of the Delaware Code, which,
that provides the UCIOA does not invalidate local zoning and subdivision laws,

3. The Gerber facts, therefore are distinguishable because the New York State statute
expressly provided that the subdivision law did not apply to a condominium form of ownership,
a fact not present in this case.

4. Moreover, since the 1974 Gerber decision, New York has since amended its law so
Article 9—B,§339-ee.3 ofthe 2010 New York Code provides a statute similar to §81-106(0) of
the Delaware UCIOA, which expressly states that zoning and subdivision laws apply to
condominium forms of ownership.

5. In our September 9 Memorandum of Law, we cited six cases in which a sister state
court held that subdivision laws do apply to land owned in the condominium form of ownership.
One of those c was Slzq?er Family Limited Partne v. g Board o

fChancefordTow ,“ which was affirmed by the Pennsyl Su C 10.” It is
noteworthy that Mssrs. Lisehora and Ballard in their September 9 brief cited the same case as
supporting the proposition that the subdivision laws apply to the proposed Beach Walk
development.

G. The Applicant’s attorney conflates a quote from 71 A.L.R. 3d 866 concerning a
different case from the Gerber case in an attempt to misleadingly attempt to twist the
conclusions to be drawn from the Gerber case in his favor.

tion from the Gerber case. That is not the fact. Instead, this statement is taken from a

was whether subdivision laws would apply to the conversion of an existing apartment building to
the condominium form of ownership.

3. The couit continued after the quoted statement to hold

Since the existing apartments conformed to the zoning
requirements and nothing was involved but a change in ownership,
use ofthe land would not be a?’ectea',and the requirement for

l. The following statement is found at page 5 of the letter from the Applicant’s Attorney

the Gerber decision comports with the general legal principle that laws
concerning planning, subdivision or zoning should be construed according to the
nature and use of the condominium, and not its form of ownership; and that
regulations dealing with subdivided land should not apply to condominiums.”

2. While the juxtaposition of the above statement following the Gerber discussion and
the statement that the Gerber case “comports with the general legal principle,” it would appear
that the quoted statement is describing a principle that applies to the Gerber case or is a
quota
different case, Maplewooa’ Village Tenants Assoc. v. Maplewood Village,I3 in which the issue

"964A.2d 23 (2008).
‘Z989A. 2d 5 (Pa. 2010)
13 Supra at fn. 7.
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subdivision approval could not be used to exclude condominiums.
(Emphasis added.)

4. The Maplewood case is totally inapplicable here. Such a misleading ploy is, again,
damaging to the credibility of the Applicant and surprising because it is so readily checked for
accuracy. (A copy of the Maplewood case and the cited 71 A.L.R.3d 866 is attached as
Appendix D for convenient reference.)

5. The statement of the Applicant’s attorney on page 5 about a purported, “general legal
principle” must be disregarded because it is incorrect and does not accurately any “general legal
principle” that can be demonstrated and is simply an attempt to fool the reader.

H. The Applicant’s attorney makes numerous unsupported and incorrect
statements that are provided only to make it appear as if the City’s zoning code does not
apply to a condominium form of ownership, contrary to Delaware State law as expressed in
§81—106(c) of the UCIOA.

3. On page 4, the first full paragraph begins: “the Code provisions do not apply to the
proposed condominium based on the clear legislative intent of the City’s Subdivision
Ordinance.” (Emphasis added.) What “clear legislative intent?” What is the citation or other
support for this claim? This statement is unsubstantiated and one must conclude that it is
completely incorrect.

4. In the same paragraph on page 4, the claim is made that “there are no provisions
which reference or discuss condominiums or any other legal form of ownership.” Zoning and

6. In addition to misrepresenting the quotation from the American Law Reports, the
Applicant’s attorney ignores the discussion of the cases unfavorableto Applicant’s position on
the same page as the misrepresented quote above. See marked material on Appendix D. Several
of the cases are cited in our September 9 Memorandum of Law are noted: County o

fA/[ontgomery v. Deer Creek, Inc; County ofLa Salle v Grundy County National Bank; and In re.‘

Thornton. All of those cases held that condominium developments are subject to subdivision
laws.

7. Furthermore, the App1icant’s attorney argues against himself once again as the quote
on page 5 supports the distinction imposed under §81—l06(c) that the UCIOA applies to the form
of ownership while zoning and subdivision laws apply to land use.

1. At the bottom of page 3, “one can only conclude that the City’s Subdivision
Ordinance does not apply to the proposed condominium project based on the plain language of
the Code. (Emphasis added.) What plain language? What Code? What provision? Indeed, one
can only conclude to the contrary.

2. On page 3, second to last paragraph, it is asserted that the City approved
“condominium projects, such as One Virginia Avenue, The Ark, and The Henlopen as
condominiums and not as subdivisions.” Each condominium cited in this sentence is a single
building, to which the subdivision laws do not apply because of the obvious fact that streets and
sidewalks are not physically part of one building.
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subdivision laws apply to the use of land and not to the form of ownership of land. As a result,
there should be no references to condominium forms of ownership in the zoning code. In fact, to
the extent that a local zoning code would ban or discriminate against a condominium form of
ownership, §8l-106 (a) and (b) would overrule any such zoning provision. The statement of the
Applicant’s attorney demonstrates a lack of knowledge about the difference between laws
concerning ownership of real property and laws concerning the use of land. Furthermore, the
statement has no relevance to the question of whether subdivision laws apply to dwelling units
owned in the condominium form of ownership.

5. In the last paragraph on Page 5 before the conclusion, the Applicant’s attorney claims
that should future amendments be made to apply the City subdivision ordinance to
condominiums, such amendments may not be applied retroactively to the Beach Walk
application. This statement is legally incorrect and is not consistent with Delaware case law.

OUESTION 2: IS THE CITY OF REHO PLANNING COMMISSION BOUND
BY A BOARD OF ADJUSTMENT DECISION IN A ZONING MATTER?

A. The claim is incorrect that the Rehoboth Building Inspector forwarded the
Beach Walk application to the Planning Commission with a report “indicating the
Departments (sic) preliminary approval of the site plan and that the Building Inspector
identified “no other de?ciency” other than the one house/one lot issue.

Delaware law has already provided that local zoning and subdivision laws apply
to condominium forms of ownership. '

Beach Walk has not been issued a building permit and, therefore, has no rights as
a result under the equitable estoppel doctrine. The Applicant chose not to avail
himself of the concept review process under §23 6-3 l, which is expressly provided
for an informal review of an applicant’s potential development before the
applicant “commits substantial time and expense preparing a formal site plan. ...”
(Emphasis added.)

The Applicant is very familiar with the application of the legal doctrine of
equitable estoppel, as the Supreme Court of Delaware upheld a lower court
decision, which held that a corporation owned by the Applicant and his family
failed to meet the requirements to invoke the doctrine of equitable estoppel.”See
Appendix E for a copy of the case that lays out the elements of equitable estoppel.

H Kejand, Inc. v. Board 0fAaj‘usz‘/nent0fDewey Beach, 1993 WL 189536, a?tz’,634 A. 2;! 938 (Table) (Del. 1993).
The facts of this case are that Kejand applied for a permit to operate an outdoor amusement facility, which the
Dewey Beach building inspector denied on the basis ofa later-enacted ordinance. Kejand appealed the decision to
the Board of Adjustment. The zoning ordinance was again later amended in such a way as to prohibit the
amusement facility. The BOA mooted the appeal based on the enactment ofthe new zoning ordinance. The court

ruled against Kejand on the basis that Delaware follows the majority rule that a subsequently enacted or amended
ordinance is valid against a person who submits an application for a permit or acquires a permit prior to enactment
or amendment ofthe ordinance, citing S/1e/burne,Inc. v. Roberts, Del. Supr., 224 A. 2d 250 (1966) and Miller v.
Board Adjzzstment the Town Dewey Beach, Del. Super. 521 A. 2d 642 (i986).
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I. Item 7A of the Planning Commission agenda for August 12, 2016 states that the
Applicant’s attorney requested the site plan review. It does not state that the Building Inspector
had provided preliminary approval of the plan.

2. In fact, the Building Inspector identi?ed numerous de?ciencies in the site plan. See
the July 19, 2016 letter from Damalier J. Molina, Chief Building Inspector, to Chair David
Mellon of the Planning Commission, noting the “seven fatal ?aws” identi?ed by the prior Chief
Building Inspector and the Applicant’s response. Mr. Molina concludes his letter by observing
that the Applicant has “made an attempt” to address all issues relating to regulations and
requirements, and stating that “any unaddressed matters are best pursued during the hearing
before the Planning Commission.”

B. The Applicant’s attorney makes much of the fact that the Board of Adjustment
has all of the powers of the Building Inspector without identifying the powers of the
Building Inspector, which are limited. (See bottom of page 2 and page 3 of the letter.) But
what are those powers? The Building Inspector does not make the law, but rather reviews
permit applications to ensure that such permits are consistent with the zoning law. The
Building Inspector is the City official who primarily administers the law.

2. In §270—83.B. Violations and Penalties, the only power expressly provided to the
Building Inspector is to notify a person who has violated the Code of such violations.

‘H
3. This conclusion is consistent with the September 4, 2015 letter from the Applicant’s

engineer to Damalier Molina in which the Applicant’s engineer states that “you determined...
that you could not review and make a determination of each comment’s merit and our responses
to them.” Further, the Applicant’s engineer states that “[y]ou planned to forward the application
without a report indicating the Department’s preliminary approval.” Finally, the Applicant’s
engineer states “you agreed to include our letter addressing the Town’s comments with your
forwarding of the project to the Planning Commission.” This is exactly what the Building
Inspector did in his July 19, 2016 letter to Chair Mellen, i.e., forwarded the application without
the Depaitment’s preliminary approval, but including the responses of Applicant’s engineer to
the comments, contrary to the assertion by the Applicant’s attorney that the Building Inspector
approved the plan.

4. Consequently, it is not a correct statement that the Building Inspector forwarded the
Beach Walk application to the Planning Commission “indicating the Departments (sic)
preliminary approval of the site plan and that the Building Inspector identi?ed “no other
de?ciency” other than the one house/one lot issue.

1. Section 270-82 ofthe City Code provides that

The Building Inspector shall require that the application for a building permit
and the accompanying plot plan contain all the information necessary to enable
him to ascertain whether the proposed building or structure complies with the
provisions ofthis chapter,
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3. Most importantly, the Building Inspector has no power to invalidate the laws of the

City. Accordingly,the Board of Adjustment also does not have any power to invalidate the laws
of the City. 3

3. The Board of Adjustment does not have the power to notify an individual of violations
of the City zoning code as that power is not enumerated under §270-74 the list of the powers of
the Board of Adjustment.

4. Consequently, the power of the Board of Adjustment provided by §270-75 to reverse
or affirm, wholly or in part, or modify the order, requirement, decision or determination as ought
to be made, is limited by §270—75 as §270—75 further provides that the Board has all the powers
of the Building Inspector “to that end,” referring to the aforementioned powers to reverse, affirm
or modify the Building Inspector’s decision.

5. Nowhere in §270—75 does the provision provide greater authority to the Board of
Adjustment other than to the enumerated powers in §270-75.

6. Therefore, the claim made by Applicant’s attorney is misleading and legally incorrect.

C. Contrary to the statement on page 2 in the final paragraph, the Board of
Adjustment in hearing an appeal from a decision of the Building Inspector does not
exercise jurisdiction, but rather jurisdiction.

1. The jurisdiction of the Board of Adjustment in the case of an appeal from a decision
of the g Inspector is triggered by an appeal from the Building Inspector’s decision by the
{.4 '

aggri rson.

2. An appeal is the exercise of appellate jurisdiction in contrast to original jurisdiction,
which permits an adjudicative body to take evidence. The sole question in an appeal is whether
the Building Inspector correctly applied the law to the extant facts.

3. Once the Board of Adjustment has made a decision on an appeal, the Board of
Adjustment has no further power over the matter, except if a rehearing is requested, in which
case the Board of Adjustment has the same powers it had in the original appeal.

D. Applicant’s attorney in numerous instances has simply copied a statement out of
a general treatise without any proper analysis or discussion of such statement in an attempt
to provide the appearance of a discussion of legal principles. Mere copying a passage from
a treatise is not persuasive because it is misleading and leaves out important information as

'5 Sections 270-82- 84 do not provide the Building Inspector such power. Those provisions require the Building
Inspector to ascertain whether a building application complies with the City‘s zoning laws, provides authority for the
Building Inspector to provide a notice when a violation ofthe zoning code occurs, and authority to issue a building
permit only when the Building Inspector is satis?ed that 211l ofthe zoning requirements have been met and all fees
have been paid.
'6

§270-7l. Note that “appeals” are only permitted when any person aggrieved by any person affected by any
decision of the Building Inspector.
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1. An example of such copying is the statement on page 3 where the App1icant’s attorney
quotes a statement form a zoning treatise that “the jurisdiction of the board of appeals to review
an administrative decision usually is exclusive.” See as Appendix C a copy of the portion of the
treatise from which this statement is taken.”

2. Note that, although the statement in the treatise is footnoted to show that the treatise is
describing a particular case, the Applicant’s attorney does not reveal that fact.

3. Th cas y the quoted treatise i on with th ted state is
City of Phila a v. I8 The facts ofthat c d an indiv whose a to
a board of adjustment was denied. The individual subsequently made an appeal to the court,
which was dismissed for failure to prosecute. Following a lapse of time, the City of Philadelphia
initiated a suit to force the individual to remove his junkyard from the premises as a nuisance.
At that time, the individual raised the same issue adjudicated by the Board of Adjustment, which
was appealed to the court of jurisdiction, but was dismissed for failure to prosecute. The court
affirmed the lower court on the basis that the issue had already been litigated and to permit the
litigation to go forward would be to permit the individual to raise an issue that the individual lost
in a prior adjudication before the Board of Adjustment. 19

4. Clearly, the City ofPhiladelphia case does not address the question of whether the
Planning Commission is bound by a decision of the Board of Adjustment. Yet the treatise
quotation is being used by Applicant’s attorney to make a statement about the board’s
“jurisdiction to construe ordinances.” This statement of App1icant’s attorney is clearly not
correct.

5. Further note that the City ofPhz'lade[phi'a case is a 1959 case and the other case cited
for this proposition is from 1936. To say that these cases are stale is an understatement and their
relevance is highly questionable even if they did support the position of the Applicant, which
they do not. The cases in footnote 12 are of the same vintage, one from 1935 and the other from
1930. In the intervening 75+ years, zoning laws have changed and so relying on such old cases
is not persuasive authority.

6. Based on the discussion above, it is quite clear that the mere copying of passages from
general treatises without more does not assist with the question at hand and is used incorrectly to
provide support for the Applicant’s position that is not warranted by the actual cases underlying
the quoted treatise passage.

'7 Note that, although the statement is quoted in an indented paragraph suggesting that it is verbatim from the text of
the treatise, the Applicant’s attorney has taken liberties with the quotation because the City ofP/tiladelphia case
(discussed in the following paragraphs) did not address the question ofwhether a planning commission is bound by
a board of adjustment.
'3 151 A.2d 780 (Pa 959).
'9 The court explained that [a]?er determination by the administrative agency, the most effective way a zoning
ordinance can be enforced is through an equity action. If we were to permit a person, sought to be restrained ?'om
violating the ordinance, to introduce testimony ofa nonconforming use, we would have equity courts replacing
boards ofadjustment. Instead ofpeople seeking to enforcetheir rights t/rroug/'1the proper administrative
procedures, we would have them continue to violate the ordinances waiting for the city to bring an equity action at
which time their right to a variance or a special exception would have to be litigated. This is contrary to the
legislative directive in establishing both a procedure as well as a forum for zoning matters. 151 A.2d at 780.
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7. Finally, while it is the Board of Adjustment that has been delegated the power to hear
an appeal from a decision of the Building Inspector, that fact does not respond to the question of
whether the Planning Commission is bound by a decision of the Board of Adjustment. That
delegation of power to the Board of Adjustment does not imply that the Planning Commission is
bound by a decision of the Board of Adjustment, particularly here in the Beach Walk case where
the Board exceeded its authority by essentially voiding the one house/one lot zoning rule, a
properly enacted ordinance of the City. Moreover, the Board’s decision was based on incorrect
information so that the validity of that decision is also called into question on those grounds. See
the discussion below.

D. The rationale of the Board of Adjustment decision cited by the Applicant’s
attorney is not the rationale as stated by the Board at the May 23, 2016 hearing, which is
re?ected in the minutes to the hearing and for which the audio of the meeting is posted on
the Board’s website.

3. Chair Evan’s conclusion was not articulated at the May 23, 2016 meeting, although a
discussion of how many square feet were within the Bay Mart property boundaries occurred
between Chair Evans and Applicant’s attorney.

4. Moreover, the conclusion concerning the Beach Walk case discussed by Chair Evans
in the July 25, 2016 meeting was based on incorrect information provided by the Applicant’s
attorney that the total number of square feet within the 7.7097 acres of the BayMart property was
“less than 600,000 square feet,” when in actuality the correct number of square feet within the
7.7097 acres is approximate 50% of 600,000 or 335, 834.532. The May 23 BOA minutes state in
the long paragraph on page 2 that “there are 7.75 acres or under 600,000 square feet of property
for this project.” “The Appellant has allocated 5,000 square feet for each unit, totaling 63
units.” (Statement of Mr. Schrader, Applicant’s attorney, at 39.27 minutes of audio of May 23,
2016 meeting).

5. We find it objectionable that, having provided incorrect information to the Board of
Adjustment, which Chair Evans treated as decisional based on his remarks at the subsequent July
25, 2016 meeting, the Applicant’s attorney now states that the Board of Adjustment’s reversal
was “an effective legal determination that the one lot, one building requirement did not apply” to
the Beach Walk application.

l. The tjust its e ofth cant’s appeal by
describing the regul as and “a us.”2°

2. Furthermore, at a subsequent meeting on July 25 , 2016, Chair Evans of the Board of
Adjustment stated that the basis of granting the Beach Walk appeal was that each house would
be on a 5000—square—foot lot. Minute 13 et seq on the July 25, 2016 audio. “. . .it is fundamenta

lthat be on 5000- square— foot lot,” citing Chapter 270-23 of the City Zoning
Ordinance, that because each unit at Beach Walk had 5000 square feet, it met the one dwelling
unit per lot requirement.

10 As we noted in our September 9, 2016 Memorandum ofLaw, the Board of Adjustment violated its express
authority by determining that the one lot/one dwelling unit contained in §270- was “ambiguous” and “absurd.”
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6. That the Applicant’s attorney can at one hearing provide incorrect information that
was decisional and to then claim in another proceeding that the Planning Commission must
accept the Board’s decision based on that incorrect information cannot be given any credence.

E. The Applicant’s attorney states that “the provisions of the City code make clear
that the Planning Commission is bound by the decision of the BOA” and that “pursuant to
the unambiguous provisions of the Rehoboth Beach Code and applicable Delaware law, the
Planning Commission is bound by any decisions of the BOA which reverse, affirm or
modify determinations of the City’s Building Inspector.”

OUESTI.Q_N._3: IF BEACH WALK IS NOT A SUBDIVISION. MUST THE APPLICANT
F REHOBOTH ZONIN

CODE?

As the Applicant’s attorney did not opine on this question, we conclude that there is no
doubt that the Applicant must comply with the requirements of the City of Rehoboth zoning
code.

As we discussed in our September 9 Memorandum of Law, Section 270-3 provides an
express and unambiguous requirement that chapter 270 applies to the use of all land and any
building.

1. What provisions of the City Code make clear that the Planning Commission is bound
by the BOA’s decisions? Again, the Applicant’s attorney makes sweeping conclusions without
any support or well—reasonedanalysis. This conclusionary statement is highly suspect without
any support.

2. It is noteworthy and ironic that now the Applicant’s attorney describes the City code
provisions as unambiguous. Again, the Applicant’s attorney provides a sweeping conclusion
without any supporting citations or analysis. At the Board of Adjustment May 23, 2016 meeting,
the Applicant’s attorney did not ?nd the one house/one lot regulation unambiguous, which
makes this usage in this context suspect as the zoning code provisions are unambiguous only
when it is a favorable characterization for the Applicant.

There is only one conclusion from the lack of a response from the Applicant’s attorney as
to whether Beach Walk must comply with the City of Rehoboth zoning code: There is no basis
on which to conclude that the City’s zoning code does not apply to the Beach Walk application.

In fact, it would be quite stunning, if in fact, the Applicant’s attorney had made the argument
that the City’s zoning code does not apply.
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Accordingly, the claim that the nearby property owners, i.e., the residents of Silver Lake
Manor, Silver Lane, and Scarborough Avenue Extended,have no “standing” and no “statutory
right” to participate in the Planning Commission process is incorrect and not legally supportable

.

Respectfully Submitted,

James W. Tello

Pro se

38165 Terrace Road

202.399-1918

Carol P. Tello

Pro se

38165 Terrace Road

202.383.0769
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APPENDIX A

August 8, 2016

David Mellen
Chair, City of Rehoboth Planning Commission
City of Rehoboth, Delaware

RE: Application of building and zoning laws to Condominiums Under Delaware Law and Under
the Site Plan Review

Dear Chairman Mellen,

I noted your comments in the Aug. 5, 2016 Cape Gazette about the Beach Walk proposal that
will come before you next Friday, August 12. You were quoted as saying that, because the
Beach Walk development is to be a condominium form of ownership, the City of Rehoboth
zoning laws may not apply.

I would like to draw your attention to Title 25, Chapter 81, which is the Delaware Uniform
Common Interest Ownership Act. I have reproduced that provision below. In particular, the
highlighted language of section 81-106 (Applicability of local ordinances, regulations, and
building codes) expressly provides that the provisions of Chapter 25 do not invalidate any
provision of any building code, zoning, subdivision, or other real estate use law, ordinance, rule,
or regulation governing the use of real estate. This provision is the reciprocal of the
nondiscrimination provision in §81—106(a), which prohibits a building code from imposing any
requirement on a common interest community that it would not impose upon a physically
identical development under a different form of ownership. In other words, a condominium is
subject to the same zoning and building laws to which non-condominium forms of ownership are
subject.

§81-106 Applicability of local ordinances, regulations, and building codes.

(a) A building code may not impose any requirement upon any structure in a common

interest community which it would not impose upon a physically identical development under

a different form of ownership.

(b) In condominiums and cooperatives, no zoning, subdivision, or other real estate use law,

ordinance, or regulation may prohibit the condominium or cooperative form of ownershipor

impose any requirement upon a condominium or cooperative which it would not impose upon

a physically identical development under a different fomi of ownership.

(c) Except as provided in subsections (a) and (b) of this section, the provisions of this chapter

do not invalidate any provision of any building code, zoning, subdivision, or other real estate

use law, ordinance, rule, or regulation governing the use of real estate. Without limiting the
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APPENDIX A

generality of the foregoing, any preexisting common interest community or approved

common interest community located in any political subdivision of this State shall continue to

be governed by the building code, zoning, subdivision, or other real estate use law, ordinance,

rule, or regulation, including appendices of such political subdivision, which are applicable to

a preexisting common interest community or approved common interest community,

notwithstanding any contrary provision of this chapter.

I would also like to draw your attention to Chapter 236-3OFof Article VII: Site Plan

Review of the Rehoboth City Code. Similar to §8l-106 of Chapter 25 of the Delaware Code,

Chapter 236-3OFprovides in relevant part that “nothing in this article shall be interpreted ...to

abridge or modify... the laws and ordinances governing zoning in Chapter 270.” The ?lll text

of this provision is set forth below.

>l<$=l<=l~'

F. Nothing in this article shall be interpreted to permit the granting of a variance or exception to

the regulations of the City or to abridge or modify the procedures or requirements of this chapte
ror the laws and ordinances governing zoning in Chapter 270.

The public policy underlying these two very significant provisions is that the zoning laws and

ordinances that normally would apply will still apply, whether the land is owned in the

condominium form of ownership or whether a site plan review is initiated so that

developments cannot be constructed that do not comply with the City’s zoning laws. If the

zoning laws did not apply to a condominium form of ownership or when a Site Plan Review

is initiated, any owner of private property could convert properties into condominiums to

avoid the very laws that have been enacted by the City of Rehoboth.

Finally, I note that Section 8.321 City Policies for Commercial Land Uses ofthe Rehoboth

2010 Comprehensive Development Plan as reaffirmed in 2015 provides that “the City will

assure that its land use plan and zoning code are drawn to avoid any negative impacts of

commercial development upon residential neighborhoods.” While the proposed BeachWall<

plan is to convert a commercial Cl property into residential use without changing the zoning

to residential, the spirit of this provision seems properly applicable here where a community

with 305 bedrooms is inserted in the middle of quiet residential streets that surround the

commercially zoned property. In a way, the density of this proposed community rivals that of

*=I-'>l<=|=
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a cluster of small hotels. Finally, I would point out that this C1-zoned property should be

rezoned to that of residential because the proposed project does not include any commercial

use whatsoever. Therefore, there is every reason that the residential zoning requirements

should be applied either through rezoning or through general application of the powers of th
e

Planning Commission to the same end.

I would hope that as part of your preparation for the August 12, 2016 meeting, you will

carefully review these provisions, which implement a strong public policy to ensure that

zoning laws are not disregarded, but instead are enforced.

Carol P. Tello

38165 Terrace Road

Rehoboth, Delaware 19771

Best regards.

202-383-0769

CC: Glen Mandalas, City of Rehoboth Solicitor

Damalier Molina, Chief Building Inspector
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1.

ISSUES: BEACH WALK SITE PLAN

Claim that 7.7097 acres= 600,000 square feet (almost twice the correct amount of
square feet 335,834.532 (7.7097 x 43,560)

a. Claim made by Dennis Schrader, App1icant’s lawyer at 47 min.l5-25 secs on the
May 23 BOA audio (available on BOA website)

i. Chairman Evans stated “this makes a difference to us” and Mr. Schrader
reaffirmed 600,000 square feet. Notwithstanding that the Site Plan states
that the number of square footage is almost 50% less than the stated
600,000 (See item number 13 below for more on Site Plan square footage
calculations.)

ii. 600,000 square feet = 13.77 acres, almost twice as much as the 7.7097
acres actually contained in the BayMa1t site.

b. The May 23 BOA minutes state in the long paragraph on page 2 that “there are
7.75 acres or under 600,000 square feet of property for this project.” “The
Appellant has allocated 5,000 square feet for each unit, totaling 63
units.” (Statement of Mr. Schrader at 39.27 minutes of audio of May 23 meeting).

c. BOA Chairman Evans at the July 25, 2016 BOA meeting states that basis of
granting the BeachWall< appeal was that each house would be on a 5000 square
foot lot. Minute 13 et seq on the July 25, 2016 audio. “. . .it is fundamental that
each dwelling unit be on 5000 square foot lot,” citing Chapter 270-23 of the City
Zoning Ordinance.

d. Result: the BOA decision on the BayMart Appeal was based on
information.

Incorrect Claim that 67 units each on 5000 square feet can be built with a minimum
lot width of 50 ft. See Site Plan Site Data under Zoning Requirement heading

a. Leaves no room for access to “landlocl<ed" dwelling units
Leaves no room for emergency vehicles to access dwelling units
No room for proposed pool/pool house/mailboxes/trash collection bins
Does not take into account 50% lot coverage limitation for permitted residential
uses in commercial districts. See Chapter 270-21 of the City Zoning Ordinance.

63 units on 7.7097 acres cannot result in each unit being on 5000 square foot lot
a. 63 x 5000 = 315,000 sq, ft.
b. Compare 315,000 to 335, 834.532
c. The difference is 20,834.532 square feet left for roads and common areas
d. 20,834.532 = 6% of the 7.70197 acres left for roads and common areas. This

amount does not comply with §270-21C, which limits maximum lot coverage to
50% where a permitted residential use occurs in a commercial district.

Claim that percentage of lot coverage (Area covered by building or structure) on
Site Plan is 37.65% (125,444 Sq. Ft./33584355 Sq. Ft)

a. No data to support this claim because applicant refuses to provide square footage
of common areas. See Pernioni letter of Oct. 14, 2015 on page 3 under Item 4 .

b. Visual inspection of the site plan shows this statement cannot be correct as almost
the entire plat is covered by boxes that represent the individual dwelling units

c. Need to see the calculations of the footprints of the 63 units plus the pool house
P-.09‘
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d.

Traffic since 1998 has increased dramatically, making such u-turns even more
dangerous than in 1998.
Does not even address emergency vehicles that are larger than cars and have a
wider turning radius

9. ADT Generation Data is based on faulty assumptions
a.

b.

cl.

Site plan assumes data from ITE Trip Generation Manual for single family
detached housing

i. Assumes fewer cars (1.9) per dwelling unit than a resort area frequented
by high income individuals

ii. State Plus application, question 25, as for number of vehicle trips per
average weekday with the instruction to assume peak season

iii. Peak for Rehoboth will be weekends and holidays, not weekday
iv. For example, see Tables 1 for Rehoboth Gateway Peak Hour Trip

Generation where Saturday Mid-day is much higher than that of the Am
and PM Peak Hours

With mostly 5 bedroom houses in a resort area, a high density community with
288 bedrooms near the beach the usual residential community cannot be
compared to the usual suburban residential community where peak trips are
weekday mornings and evenings
That assumed ITE Code does not take into account the location and land use, the
type of person that will be in the houses during the summer, the fact that most of
them will be rentals for multiple families, the number of bedrooms, the square
footage of the ?oor area.
The higher the income of the renters, the more vehicles, and the more trips

10. Even if the correct permissible houses are built, traffic will still be an issue without
ingress/ egress from the existing traffic light

21. For example, on Saturdays (turn over day) in the summer, the number and speed
of northbound cars on Route l will not permit exit onto Route 1 from Terrace
Road except when the traffic light stops Route 1 traffic.
Scarborough Avenue Extended will also be adversely affected and Scarborough
traffic will not be helped by the traffic light because the BeachWalktraffic to the
south of Scarborough will use the traf?c flow stop caused by a red light on Route
1 to exit BeachWalk

i. In addition to single family houses, Scarborough Avenue Extended has
two townhouse communities (Scarborough Square with 8 4-bedroom units
and Newbold Square with 40 units with 80 bedrooms) that use
Scarborough Avenue Extended to exit onto Route 1

ii. Additional dwelling units approved for Scarborough Avenue Extended in
October 2015

iii. Because faulty assumptions were applied to estimate the number of
average daily trips at peak, no Delaware State Traffic Impact Study has
been performed. Such a TIS should be performed for a proposed
community with more than 288 bedrooms in only 7.7 acres. Without such
a TIS, the impact on Route 1, Scarborough Avenue Extended, and Terrace
Road cannot be evaluated.
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iv. The number of cars trying to exit all at once will cause serious traffic
problems and potential accidents as cars take chances to exit Route 1 in
the face of oncoming fast-moving noithbound traffic.

11. Claim that proposed project will generate less traffic with a 89% decrease and less
volume to Terrace Road and Route 1 not supported by data

3..

d.

Claim made in Sept. l0, 2015 response from Pennoni to Aug. 18,2015 letter re:
State PLUS review. (PLUS BeachWalk Question25 instructs “If traffic seasonal,
assume peak season”)
Claim is conclusory without any supporting statements or data.
The Baymait shopping center currently has only the All Saints thrift shop, Shell
We Bounce, the Post Office sorting facility, and a medical dialysis facility.

i. The bulk of the traffic is generated by All Saints.
ii. Traffic predominantly enters and exits from Route 1.

iii. Currently only small amounts of traffic exit onto Terrace Road. A traffic
study would con?rm this fact.

iv. The Site Trips Generated section of the Site Plan bases its traffic data on
ITE Specialty Retail Center, which assumes a functioning shopping center

v. Picture of BayMart submitted to PLUS State review (2015-07-06)
highlights the few cars that are parked in front of the All Saints Thrift
Store even in the summer.

1. Contrast this with the number of cars for a 305 bedroom
community during the summer (288 in single family and 17 in
multi-family dwelling units)

vi. BayMa1t is not currently, and has not been for years, a functioning
shopping center

vii. All Saints and Post Office are closed on Sundays and holidays and close
early on other days. (All Saints closes on 3pm on Saturdays and 4pm on
weekdays.) Trips to the dialysis center are limited for obvious reasons.

Thus, the representation to the State that the proposed housing project will result
in an 89% decrease in traffic cannot be taken seriously. The comparison to
present traffic in an underutilized shopping center using three exits, including one
with a traffic light on Route 1, to a fully utilized large housing project with no
access to the traffic light on Route 1 for the 58 single family units, simply cannot
result in an 89% decrease in traffic through a primary entrance/exit on Terrace
Road.

12. Questionon demand estimation for Newbold Square Pump Station
3.. In Oct.6, 2015 letter from Robert Palmer, Senior Engineer, to Dam Molina, on

page 2 under the heading “Bay Mart Demand Estimation,” Mr. Palmer states “if
the average number of bedrooms per unit is 4”and then states a demand associate

dwith the development.
i. As shown above, the average number of bedrooms per unit is not 4 but

4.8%.
As two people per bedroom plus two more for each house are permitted in each
house, this assumption may not be correct.
Also, the fact that each of the 288 bedrooms in the 58 single family houses has its
own bathroom is not noted.









ihe rovidcd ll: 1 laws
slcwuml V'l- v- )7

oflhc condominium.
I

_ . . . . SE
“

i|sfor c cult.
IC cx|

' conformed lhc uxrcmenls and mi volvedbut ownership
use f‘ ‘V

foiéaeaa?e/«—»

o

M

E}

Zoning or building regulations as applied to condominiums, 71 A.L.R.3d 866 (Originally.

[vh-'1plew0o(lVillage Tenants A550. \-' M

a condominium, and the court said that it was clear that after the conversion the same buildings on the same property
would be put to the same physical use as before.

approval as for a new subdivision was rejected in 1) H6
l\'.l Super 372, 282 A2cl 428, the court noting that statute , or

zoning should be construed accordin to the nature and use and not

sting apartments to zoning req no ng was in a change in
use of the land would not be affected, said the court, and the requirement for subdivision approval could not be
to exclude condominiums.

Noting an express statutory provision that regulations dealing with subdivided land should not apply to condominiums,
the court in Gerber v Clarkstowu (1974) 78 Misc Zcl221, 356 NYS2d 926, held that town and county planning boards
were not entitled to review plans for a condominium as ifit were a subdivision.

Likewise, a Coastal Zone Conservation Act was held applicable to restrict the construction of a condominium
development, in Aries Development Co. v California Coastal Zone Conservation Com. (l975) 48 Cal App 3d 534. lZ2
Cal Rptr 3 l5, infra § 3[a].

impact statement required by state law

CUMULATIVE SUPPLEMENT

Cases:

unty may regulate condominium developments under subdivision ordinance. S.H.A. 55 ILCS 5/5«l04l. County of

(Mar. 19, 1998)

Owner of mobile home park could not divide park into single-residence dwellings and sell each residence as

condominimum unit with certain areas commonly owned under statute governing condominiums; owner's conversion
plan was in reality subdivision of park, governed by county subdivision ordinance. People ex rel County of La Salle v

Grund_v (I'ount_vNat. Bank (l98l) 97 Ill App 3d l0l. 52 Ill Dec 646, 422 NE2d 648.

Condominium project proposed on land previously subdivided for five single-family dwellings was not exempt

county's subdivision review, pursuant to the Subdivision Act, because it was located in a scenic corridor zoning

district that only regulated signs and cellular towers and did not address condominiums; condominium exemption from

subdivision review only would have applied if the condominium project complied with applicable zoning regulations

where local zoning regulations were in effect, the scenic corridor zoning district regulations did not address appropriate
land uses or densities and did not contemplate or regulate the development of condominiums, and the condominium

The contention that an apartment owner wishing to convert to the condominium form of ownership must ?rst obtain
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into a condomin e not entitled
New Jersey w law to disc
which was song respect to pu

price of each unit, present and past occu-

pancy rates, assessed valuations, neighbor-

hood growth and change and instruments
relating to debts of seller incurred or in-

intended to be incurred, prior to decision as

to whether to exercise a right to purchase

their particular apartment. N.J.S.A.l2A:—

2-312 to 318.

2. zoning <:>4s

Planning controls, including subdivi-
sions approval, cannot be employed by mu-

nicipality to exclude condominiums or dis-

criminate against condominium form of

ownership for it is the use rather than form

of ownership that is the proper concern

and focus of zoning and planning regula-

tion.

3. Zoning @243

Municipality may impose subdivision
controls upon condominium apartment only

if it imposes the same controls on conven-

tional landlord—ownedapartment buildings.

4. Towns @224

Proposed conversion of apartment

house owned by a partnership into a con-

dominium was not a subdivision requiring

approval as such by the appropriate town-

Ship.

5. Licenses <«*;-‘-=l8|/g(I8)

Proposed conversion of apartment

building ownedby a ip into a con-

dominium did not a "security"

cognizable by either the Real Estate Snydi-

cation Offerings Law or the Uniform Se-

curities Law, and proposed condominium
sale would not be regulated by the Depart-

ment of Law and Public Safety, Bureau of

Securities. N.J.S.A.40:55-30, 49 :3-27 et

seq., 47 et seq.

___,_._.
5. Arthur Stern, Newark, for plaintiff.

Fred R. Gruen, Union, for Maplewood
Village (Gruen & Goldstein, Union, attor-

neys).

Douglas J. Harper. South Orange, for

State of New Jersey (George F. Kugler,

]r., Atty. Gen., attorney).

Mortimer Katz, Maplewood, for Town-

ship of Maplewood.

BYRNE, J. S. C.

The court is called upon to decide the

following issues:

(1) Where there is an offer to sell an

apartment unit to an existing tenant as part

of a process of convening an apartment

house into a. condominium, does this offer

to sell constitute sufficient basis to bring

into play existing New Jersey warranty law

and does it further justify extensive use of

pretrial discovery by the prospective ten-

ant-purchaser by reason of the relation-
ship created by the offer to sell, perhaps
coupled with the existing landlord-tenant
relationship?

(2) Is a proposed conversion of an apart-

ment house which is owned by EL partner-

ship into a condominiuma sion re-

quiring approval as such by ropriate

local government agency?

(3) Does the conversion as described
constitute a. sale of securities within the

meaning of N.].S.A. 49:3-27 and/or 49'.-

3-49?

There are other points raised, none of

whichthe court regards as presently criti-

cal, e. g., a question involving the rule

against perpetuities, which defendant rep-

resents it will avoid by changing the offer-
That portio com-

seeks the ap of a

is sufficiently ed so

that summary relief is not appropriate.

The case arises out of a simple factual

situation. Defendant is a partnership that
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[1] The purchasers do rot have the

right of discovery prior to their decision as

to whether to exercise a righ

their particular apartment.
reinforced by a consideration
of disclosure sought, to wit:
chase price of each unit; wh
ent occupancy rate and that

two years; give the assessed
the years 1967 through 19
wood Village; describe the
neighborhood, its growth 2

phases; submit any other in

lating to debt of the seller ii
tended to be incurred, whe

long term.

As to a requirement that defendant seek
subdivision approval by Maplewood Town-

ship, the township zoning ordinance makes

no reference to subdivision approval for

the conversion of existing apartments into

condominiums. It has been correctly as-

serted by the township that such an or-

dinance would be i in of NJ.
S.A. 46:8B-29 whi s p ted this

area. The statute in that:

All laws, ordinances and regulations

concerning planning, subdivision or zon-

ing shall be construed and applied with
reference to the nature and use of the

condominium without regard to the form

of ownership.

[2—4] The presently existing apart-

ments conform to the township zoning or-

dinance, and the conversion rep-

resents
land

will not be affected. control
cannot

dominiums or discriminate

than form of
concern focus of

p does

not contend otherwise. A municipality may

impose subdivision controls upon a con-
dominium apartment under the Municipal
Planning Act (1953) only if it imposes the

same control: on conventional landlord-
owned apartment buildings.

Park Co. v. Highland Park,
. 219, 273 A.2d 397 (App.Div.
antially similar question was

the owner of a garden apart-

a conversion to a con<lomin-
ownersliip but was informed
ot conform to the t0wn’s zon-

which permitted garden-type
ider single ownership. The

ision pointed out that while
6-30 allows municipalities to

ise or type of constructionon

, it does not grant power to

regulate the ownership or types of tenan-

cies permitted. Further, the court stated

that ”the word 'use,’ as contained in the

statute above [N.j.S.A. 40:55-30}, does not

refer to ownership but to physical use of

lands and buildings. A building is not

‘used’ as a Londominiumfor purposes of

zoning."

uest that defendant be
required to subdivision approval

must be deni c it is based on form
of ownership rather than use.

Therefore,

[5] Also at issue in this case is whether

the proposed condominium sale should be

regulated by the State of New Jersey,

through the Department of Law and Public

Safety, Bureau of Securities. Plaintiff
contends that defendant is bound to comply

with the filing and registration require-

ments embodicdin the Real Estate Syndica-

tion Offerings Law, N._I.S.A. 49:15-27et

seq. and/or the Uniform Securities Law

(1967), N._T.S.A. 49:3-47 et seq. How-
ever, an examination of these statutes will
show that this proposed condominium con-

version plan cannot be held to constitute a

"security" cognizable within either of the

securities acts. Both acts are intended to

afford some protection to the public when

making an investment in a security with

the first of the two acts aimed specifically
at real estate securities.

To date there have not been any New
Jersey decisions dealing specifically with





oudmuned |hc acqulsluo

Kejand nc v Board of Adjustment of Town of Dewey Beach Not Reported in A 2d (1993)

1993 WL 189536
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK COURT RULES
BEFORE CITING.

Superior Couit of Delaware, Sussex County.

KEJAND, INC. a Delaware corporation, Petitioner,
V

BOARD OF ADJUSTMENT OF THE TOWN OF
DEWEY BEACH, consisting of John G. Farrow,

Chip Hearn, Joseph Zieber, Gerald G. Dougherty,
and Patty Derrick; and Samuel W. Fader, Building

Official of the Town of Dewey Beach,
Respondents.

No. 91A-05-006.
I

Submitted: Nov. 23, 1992.
I

Decided March 19, 1993.

Order Denying Reargument
Submitted on Reargument: April 5, 1993

I
Decided: May 14, 1993.

Appeal from a Decision ofthe Board of Adjustment ofthe
Town oi’Dewey Beach Dismissed.

Attorneys and Law Firms

Eric C. Howard of Wilson, Halbrook & Bayard,
Georgetown, for petitioner.

James A. Fuqua of Fuqua, Yori & Rogers, Georgetown,
for respondents

RIDGELY, President Judge.

*1 This 19th day of March, 1993, upon consideration of
the briefs of counsel and the record in this case, it appears
that:

(1) Appellant Kejand, Inc. (“appellant”) appeals a

decision of the Board of Adjustment of the Town of
Dewey Beach (“Board”) in which the Board denied
appellant’s application for an unconditional permit to
operate an outdoor amusement facility on property
located in the Town of Dewey Beach.

(2) On February 21, 1991, appellant, on behalf of its
lessee, Lisa Giacco, trading as Giacco Enterprises, applied
to the Town of Dewey Beach for a pennit to operate an
outdoor amusement facility. The amusement place would
include such activities as a golf-putting machine,
miniature bowling game, foose ball game, water-squirting
booth, sledge hammer and bell, ring toss, milk bottle/ball
throw, basketball machine, shooting gallery, heckler
booth, and similar amusements. The amusement place
would be situated on property located on Dagsworthy
Avenue in Dewey Beach and within a Resort Business
zone. The amusement place would be accessible from
Dagsworthy Avenue and through a side exit of the
Coconuts restaurant, and its hours of operation would be
unrestricted.

On Malch 8, 1991, the Building Inspector for Dewey
Beach determined appellant’s proposal for an amusement
place in the Resort Business zone of Dewey Beach was
not a “pennitted use” as contemplated by Dewey Beach
Zoning Code, section 14-503.2(32).‘ The Building
Inspector refused to issue a permit based 011 his
conclusion that appellant’s proposed use was
“conditional” due to a section
l4—503.4(ll), which c n of a
permit for all “outside or open air eating establishments
(including the serving of beverages) and entertaimnem‘
activit/‘es ” subject to approval by Dewey Beach’s Town
Commissioners.’

Appellant ?led a timely appeal with the Board, and a
public hearing was held on April 10, 1991. On April 30,
1991, the Board affirmed the Building Of?cial’s
interpretation of the two relevant ordinances and
concluded that the proposed amusement facility was
properly classified as a conditional use requiring approval
by the Town Commissioners.

On May 28, 1991, appellant appealed the Board’s
decision to this Court pursuant to 9 De/.C. § 1353.

On April 11, 1992, subsequent to appel|ant’s appeal,
section 14-503 4 was amended. The amended ordinance
speci?cally designated any “entertainment or amusement
facility, with or without an ABCC license,” which is
enclosed, outdoor, or open air, as conditional.‘



Boar contends whc a zoniu o dinancc is amended
nacte during the pendency of an appeal the Court
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Under the doctrine of vested rights, a person applying for

a permit for a proposed use of land acquires a vested right
in that permit if he in fact obtains a valid permit and

incurs some substantial expenditures, obligation, or
change in position. Shellburne, 224 A.2d at 254; Miller,
521 A.2d at 647; Amfco, l0l F.R.D. at 483. In Shellburne,
despite the owner’s acquisition of a permit, the 601111:held:

. a permit is not per se protected
against a zoning change subsequently
adopted. The acquisition of vested
rights requires more. As of the time of
the zoning change, there must have
been a substantial change of position,
expenditures, or incurrence of
obligations, made lawfully and in
good faith under the permit, before
the landowner becomes entitled to

complete the construction and use the
premises for a purpose prohibitedby a
subsequent zoning change.

The court in Amico, supra, cited Shellburne in its holding
and clearly established, “[u]nder Delaware law, the
acquisition of vested rights typically requires the issuance
of a permit and some substantial expenditure, obligation
or change in relation to the land?” Although appellant
does not claim to have a vested right in a permit, the fact
that appellant was unable to obtain a permit and to show a
change of position in substantial reliance of that permit
indicates the doctrine of vested rights will not support
such a claim.

*3 (5) The Court will not invoke the doctrine of equitable
estoppel where to do so would render ineffective the
operation ofa policy adopted to protect the public. Amico,
101 F.R.D. at 485; McCoy v. State, Del.Supr, 277 A.2d
675, 676 (1971). A government entity will only be
estopped ?'om exercising its zoning powers when a
property owner: (1) relies in good faith; (2) on an act or
omission by the government; (3) and substantially
changes his position or incurs such extensive obligations
and expenses that enforcement of the subsequently
enacted or amended ordinance would inequitably and
unjustly destroy the rights he has ostensibly acquired.
Amico v. New Castle County, l0l F.R.D. 472, 484 (1984).
The record in this case is devoid of any evidence, ?‘om
the time the Building Official rendered his
recommendation to the present, which suggests appellant
substantially changed its position or incurred extensive
obligations and expenses.

Appellant’s assertion that it is entitled to receive a permit
on the grounds of equitable estoppel because the Zoning
Board amended section 14-503.4(l 1) with the intent of

(3) The Board now asserts that appellant’s appeal is moot

due to the enactment of amended section l4-503.4(l1).
The cl
or e d
should apply the law in effect at the time the decision on
appeal is rendered. A person challenging the amended or
newly enacted ordinance is entitled to exemption from the
ordinance only under the doctrine of vested rights or the
doctrine of equitable estoppel. Because appellant has not

acquired a vested right in a permit nor has it changed its
position in substantial reliance on a permit, the Board
asserts that appellant is not entitled to exemption from the
effect of section l4-503.4(11) as amended.

*2 Appellant asserts the Town Commissioners amended
section 14-503.4(l l) for the purpose of defeating
appellant’s appeal. Thus, regardless of whether appellant
has a vested right in the issuance of a permit, appellant
argues that the Board should be estopped from enforcing
the amended ordinance against appellant. Appellant
further asserts the pre-amended section 14-503 4(l 1) does

not preclude appellant’s proposed use from being a
“permitted use” under section I4-503.2(32). Because the
former does not speci?cally designate “amusement
places” as conditional, whereas the latter does, appellant
asserts the Zoning Board did not intend to limit the types
of permitted land uses in a Resort Business zone.

The Court concludes the Board’s implementation of
amended ordinance l4.503.4(ll) is proper and the
doctrine of equitable estoppel does not apply to estop the
Town Commissioners from designating appellant’s
proposed use as conditional pursuant to the amended
section 14-503.4(l 1)

(4) Delaware courts follow the majority rule that a

subsequently enacted or amended ordinance altering a

permitted use to a prohibited or conditional Lise is valid
against a person who submits an application for a permit
or acquires a permit prior to enactment or amendment of
the ordinance. Exemption from the general rule occurs if
(1) the person acquires a vested right in a permit for a
proposed use, or, (b) under the doctrine of equitable
estoppel, he is entitled to receive the full effect ofthe law
as it existed prior to enactment or amendment of the
relevant ordinance. S‘/zellburne, Inc. v. Roberts, Del.Supr.,
224 A.2d 250 (1966); Anzico v. New Castle County, 101
F.R.D. 472 (D. Del.l984); Miller v. Board of/4djustment

of the Town 0./"Dewey Beach, Del.Super., 521 A.2d 642
(1986).

Id. at 254
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defeating appel1ant’s claim is without merit. In Rockvflle
Fuel & Feed Co. v City of Gaithersburg, Md.App., 291
A.2d 672 (1972), the Maryland Appellate Court
concluded the amendment of a zoning ordinance
following the submission of an application for a proposed
use, which has the effect of changing the proposed use
from a permitted to a prohibited use, is valid and
enforceable against the applicant, even where the change
directly resulted from the applicant’s action of ?ling an
application for the prior permitted use. The court held:

.. neither the ?ling of an application
for a building permit nor the issuance
of a building permit, although valid
and used in conformity with the
provisions of the zoning ordinance,
alone confers any rights in the
applicant or permittee as against a
change in the zoning ordinance which
imposes further limitations upon the
use or structure proposed.

Id. at 676-677 (quoting 2 Rathkopf, The Law ofZoning
and Planning (3d Ed), Ch. 57, § 1, at 57-2 to 57-4). This
rationale applies in this case. The appellant has not
demonstrated that the Board should be estopped from
enforcing the amended ordinance against appellant.

(6) Because of appellant’s failure to meet the
requirements necessary to invoke the doctrine of equitable
estoppel or the doctrine of vested rights, the Court finds
section 14-503.4(l 1), as amended, is enforceable against
appellant. The case is dismissed on the grounds
appellant’s appeal is moot due to the subsequent adoption
of amended section 14-SO3.4(11).

NOW, THEREFORE, IT IS ORDERED that the appeal is
hereby DISMISSED.

This 14th day of May, 1993, upon consideration of
petitioner’s motion for reargument, the memoranda
submitted, and the record in this case, it appears that:

*4 (1) Kejand, lnc. (“petitioner”) moves for reargument of
the factual and legal issues raised by the case and the
Court’s decision of March 19, 1993, pursuant to Superior
Court Civil Rule 59(e). The case concerns a decision of
the Board of Adjustment of the Town of Dewey Beach
(“Board”) where the Board denied petitioner’s application
for a permit to operate an amusement park on the

that petitioner’s proposed use was a conditional use under
Dewey Beach’s Zoning Code § 14-503.4(l1) (1989).
Petitioner appealed the decision to Superior Court on May
28, 1991 pursuant to 9 Del. C. § 1353. On April 11, 1992

,section 14-503.4(11) was amended expressly designating
any “amusement facility” as conditional. On March 19

,1993, the Court dismissed petitioner's appeal on the basis
that the appeal was moot due to the subsequent
amendment of section 14-503.4(l 1).

(2) Petitioner moves for reargument on the grounds that
its appeal is not moot despite the subsequent amendment
to section l4—503.4(1l) of the Dewey Beach Zoning
Code. Petitioner argues that the Building Inspector’s
initial recommendation to deny petitione1"spermit ignores
“the plain language of the existing ordinance and rel[ies]
instead upon a tortured interpretation of [section
14.S03.4(11) as unamended].” Petitioner contends its was
wrongfully denied a permit at the outset because the
Building Inspector erroneously interpreted the unamended
ordinance, and is, therefore, entitled to the full effect of
unamended section l4—503.4(1l) based on a “con‘ect”
interpretationof the ordinance.

(3) Petitioner 1'elieson Western Lana’Equities, Inc. v. City
of Logan, Utah Supr., 617 P.2d 388 (1980); Cooper v,

Board of County C0nnm'.s'sioners ofAda County, Idaho
Supr., 614 P.2d 947 (1980); and State ex rel Humble Oil
& Re?ning Co. v. Waher, Wis.Supr., 130 N.W.2d 304
(1964), to assert an applicant will be entitled to receive a
permit based on a zoning ordinance in effect at the time
the application is submitted if the application conforms to
the zoning ordinance at that time unless a change in the
zoning ordinance is pending or there is a compelling
reason for applying the amended ordinance retroactively
to the date of application. Petitioner’s argument is without
merit. It is a generally accepted rule in Delaware courts
that a person applying for a permit for a proposed use of
land which is permitted by an ordinance in effect at the
time the application was submitted is subject to a
subsequent amendment of that ordinance, unless the
applicant has acquired a vested right in the proposed use
or he is entitled to equitable estoppel. Shellburne, Inc. v.
Roberts, Del.Supr., 224 A.2d 250 (1960); Amico v. New
Castle County, 101 F.R.D. 472 (D. Del.l984); Miller v.
Board of Acliusfmentof the Town of Dewey Beach,
Del.Super., 521 A.2d 642 (1986).

As this Court stated in its order of March 19, 1993,
petitioner has failed to show it acquired a vested right by
producing speci?c facts which would indicate petitioner
received a pennit and incurred substantial expenditure or
change in relation to the land. Other jurisdictions have
applied a doctrine of“honest error” to allow an applicant
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from the nearby residential areas

A
Clearly, [the Town of Dewey Beach Commissioners']
intention was that they wanted to make the judgment on
new projects for decks in the R.B. District with the
potential to create objectionable noise. The Permitted
Uses were too broad. Therefore, my decision is that
Conditional Use approval is warranted so that we have a
consensus-not just my own opinion—onthe merits of the
project.

NOW, THEREFORE, IT IS ORDERED that
petitioner’s motion for reargument is DEN IED.

All Citations

Not Reported in A.2d, 1993 WL 1895.76

Footnotes

"Permitted Uses” in paragraph 32, section 14-503.2 are as follows:
Amusement places or theaters, except open—air drive-in theaters. Amusement places include bowling alleys, dance
halls subject to applicable Town regulations, skating rinks, swimming pools. miniature golf, billiard or pool parlors,
indoor model racing tracks and similar activities.
Dewey Beach Zoning Code, § 14-503.2(32) (1983)

2 Paragraph 11, section 14-503.4 lists as conditional uses the following:
Outside or open air eating establishments (including serving of beverages) and entertainment activities. Existing
nonconforming uses in other districts shall also be required to obtain conditional uses for any expansion.
Dewey Beach Zoning Code, § 14-5034 (1989).

3 Section 14-503.4(11), as amended, requires conditional approval for any of the following uses of property in a Resort
Business district:
Any new facility or expansion of any existing facility which is enclosed, outdoor or open air and conforms to any one o

fthe following general categories:
(1) Restaurant. with or without an ABCC license;
(2) Entertainment or amusement facility, with or without an ABCC license;

who has not acquired a vested right to obtain a permit in a
situation which involves an erroneous interpretation and
application of a zoning ordinance.‘ However, Delaware
courts have expressly refused to recognize such a doctrine
as an exception to a defense that applicantdoes not have a
vested right to a permit. This Court follows the traditional
rule and will not apply the ordinance in effect at the time
the application was submitted unless the applicant has
acquired a permit and incurred substantial expenditure or
is entitled to equitable estoppel. Miller v. Board of
Adjustment oft/1eTown ofDewey Beach, Del.Super., 521
A.2d 642, 648 (1986).

*5 (4) Petitioner fuither fails to show, under a doctrine of
equitable estoppel, speci?c facts which would indicate it
detrimentally relied on an act or omission by the Board
with regard to petitioner’s application such that
enforcement of the amended ordinance would inequitably
and unjustly destroy petitioner’s right to the proposed use.
Amico v. New Castle County, 10] F.R.D. 472, 484 (1984).
In addition, where local government has exercised its
zoning functions, this Court will not ordinarily invoke the
doctrine of equitable estoppel, which essentially would
defeat the effective operation of such policy. Am/‘co, 101
F.R.D. at 484; McCoy v. State, Del.Sup1'.,277 A.2d 675,
676 (1971). The record indicates pctitioner’s application
for a permit was denied for public policy reasons:
It is my opinion, as the Building Inspector, that the nature

of the activities proposed for the deck, open to the sky,
described by you as similar to the Arcade on Rehoboth
Boardwalk, constitute noisy, outdoor enteitainment.
Obviously, the specific activities listed in your letter-a
foose ball game, basketball machine, shooting gallery,
water squirting booth, sledge hammer and ball, milk
bottle/ball throw, etc. collectively will generate a lot of
noise, with no sound barrier (walls and roof) isolating it

Response to Kejand, lnc.’s application for permit by
Samuel W. Fader, Building Of?cial of the Town of
Dewey Beach, March 8, 1991, pp. 1-2. Section
14-503.4(1l) appears to have been amended for the
purpose of clarifying an already existing policy of
protecting the public from the excessive and objectionable
noise created by the activities in an amusement place near
residential areas. The application of the doctrine of
equitable estoppel would defeat the Town of Dewey
Beach Commissioners from effectively implementing its
publicpolicy.
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Before VEASEY, C.J., and MOORE and HOLLAND, IJ

ORDER

HOLLAND, Justice.

*1 This 16th day of November, 1993, the Court havin
gconsidered this matter on the briefs ?led by the parties,

and having concluded that the same should be affirmed on
the basis of and for the reasons assigned by the Superior
Couit in its well-reasoned decisions dated March 19, 1993
and May 14, 1993.

NOW, THEREFORE, IT IS HEREBY ORDERED that
the judgment of the Superior'Cou1t be, and the same
hereby is,

AFFIRMED.

All Citations
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